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IN THE 

Court of Appeals, ©(strict of Columbia 

Apbil Teem, 1931. j 


No. 5420 
and 

No. 5421 


Joann R. Haeeison, an Infant, j 
By Joseph W. Harrison, Next Friend, Appellant, 

vs. 

Moetgage Investment Co., Appellee. \ 

and 

Joseph W. Haeeison, Appellant, 

vs. | 

I 

Moetgage Investment Co., Appellee. \ 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 


herein 


The porches, stairway and rails involved 
were all constructed of iron. There is no allegation 
in either declaration that any of these appurtenances 
n ere in a state of disrepair. The single act of negli¬ 
gence charged is that the appellee failed to provide 
sufficient guards or railings for the protection pf per¬ 
sons using the stairway. Since it is not alleged in 
the declarations that any change in the condition of 
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the stairway had occurred since the letting of the 
apartment to the adult appellant, it will be assumed 
that no change had taken place between the date of 
the letting and the accident. The condition was as ob¬ 
vious to the appellants as to the appellee. 

The sole question for decision, therefore, is whether 
or not the, appellee was guilty of actionable negli¬ 
gence in not having the space between the two iron 
railings along either side of the stairway closed in 
such manner as to prevent the infant appellant from 
falling through said space. 

ARGUMENT. 

The rule of the common law was that the tenant 
took the demised premises as he found them, and in 
the absence of concealment bv the landlord, of a 
latent defect therein, no liability attached to the lat¬ 
ter for injuries caused by such defect. The rule has 
been somewhat modilied by recent decisions so as to 
restrict its applicability to those portions of the de¬ 
mised premises which are in the exclusive control 
of the tenant. Where portions of the demised prem¬ 
ises, intended for the common use of all tenants, re¬ 
main under the control of the landlord, the dutv de- 
volves upon him to maintain such portions of the 
building in a reasonably safe state of repair. This 
duty, however, has never been extended to the point 
of requiring .the landlord to reconstruct the premises 
on a different plan. 

In 16 Ruling Case Law, 1040, the rule is stated as 
follows: 

“In the absence of any agreement on the sub¬ 
ject, a landlord’s duty to his tenant with respect 
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to a common passageway in a house consisting 
of several tenements is to keep such passageway 
in the condition it was in, or apparently in, at 
the time of the leasing, and his obligation has 
never been extended so as to require :a recon¬ 
struction of the ways on a different plan, if the 
ways as they existed when the premises were 
hired were not altogether convenient or safe by 
reason of some fault in the original plan which 
was apparent.” 


This rule has been followed by the Massachusetts 
court in a long line of decisions beginning with Woods 
v. Naumkeag Steam Cotton Company, 134 Mass. 357 
in which it was alleged the injury was caused by the 

j 

construction of certain steps in such manner as to 
permit the accumulation of ice and snow jthereon, 
without providing any protection such as aj rail or 
guard to prevent persons using the steps from fall¬ 


ing. The court page 361 said: j 

“When the passageways are of artificial con¬ 
struction, as for example, the halls and stair¬ 
cases of a house, and the owner lets paijt of the 
premises with the right in the tenants toj use the 
passageways in common with others, it j may be 
that there is an obligation on the owner j to keep 
the ways in such condition that they can fcje safely 
used by the tenants; but this obligation has never 
been extended so as to require a reconstruction 
of the ways on a different plan, if the ways as 
they existed when the premises were hired were 
not altogether convenient or safe by reason of 
some fault in the original plan which was appar¬ 
ent. * * * | 

The exceptions state that no railing had ever 
been placed on either side of the steps, that the 
jury viewed the premises, and that it was con¬ 
tended ‘that the steps were of such material, and 
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constructed in such manner, that they occasioned 
the accumulation of ice and snow thereon ; mprop- 
erly.’ The steps were of rough-split, unhewn 
granite and ‘the structure of the steps remained 
unchanged from the time of the plaintiff’s first 
occupancy of the tenement to the time she re¬ 
ceived her injury.’ The defendant was under no 
obligation to change the original construction of 
the steps for the benefit of the tenant.” 

In the case of Quinn v. Perliam, 151 Mass., 162, 163, 
the defendant let to the plaintiff an apartment on the 
second floor of a building. At the rear of the build¬ 
ing was a stairway which led to platforms or porches 
at the rear of each apartment. The platform in ques¬ 
tion was constructed of rough boards from which 
pieces or slivers projected. In passing over this 
platform to the stairway the plaintiff’s foot came in 
contact with a sliver, causing her injury. The plat¬ 
form and stairway were in the same condition at the 
time of the accident as at the time of the letting. In 
holding the owner not responsible for the injury, the 
court said: 

‘‘If the only access to the demised tenement is 
by means of a ladder or rough unprotected stair¬ 
case which is little better than a ladder, a tenant 
who enters into possession knowing the facts 
must be content to take the risk. So if a floor of 
a passage is laid with only loose boards, he can¬ 
not complain that it is not made fast and tight. 
The present case falls within this principle. The 
plaintiff took a tenement with a poor approach, 
well knowing its condition. There was no change 
in it excfept such as might naturally be expected 
to occur. The floor of the passage, according to 
her own testimony, was composed of old, rough 
boards, coming to pieces, and she had often ob- 
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served its condition; and there was no such spe¬ 
cial newly occurring change for the worse as im¬ 
posed any duty of repair upon the landlord.” 

In Andrews v. Williamson, 193 Mass., 92, the in¬ 
jury occurred as the result of a fall from steps used 
in common by the occupants of a tenement; The 
steps were under the control of the landlord. In 
the course of the opinion the court said: 

“In a word, the landlord is not obliged to 
change the visible form and mode of construc¬ 
tion in order to make the place safe, nor is he 
bound to remove obvious sources of danger. As 
to these, the tenant takes the risk. Stated in 
another way, the general duty is upon thb land¬ 
lord to use reasonable care to keep the stairway 
safe for his tenants, with the proviso that the 
tenant impliedly agrees that he will take the ar¬ 
rangement and mode of construction as they 
manifestly are, and will not call for any Change 
to relieve from obvious dangers.” 

A case quite similar in its facts to the instant case 
is that of Lucy v. Bawden, 2 K. B. 318 (1914). j There 
the defendant was the owner of a house consisting: of 


a basement and two upper floors, the rooms oh each 
floor being separately let. The house was entered 
bv a front door on the ground floor level. This door 
was approached from the street by a flight of jsix or 
seven steps, the steps being protected on each side 
by a coping about eight inches high. On either side 
of the steps there was an areaway. The steps were 
used in common by the tenants of the house apd re¬ 
mained under the control of the owner. Plaintiff, 
wife of one of the tenants of the house, slipped on the 
steps and fell into the areaway, sustaining consider- 
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able injuries. In an action to recover damages for 
the injuries i sustained, the jury found the defect in 
the steps was not in their being out of repair, but in 
the absence of a railing; that this was due to negli¬ 
gence of the! defendant and that both the plaintiff and 
defendant knew of the absence of the railing before 
the accident. On this state of facts it was held that 
the only obligation resting upon the defendant in 
reference to the approach to the house was to avoid 
exposing the plaintiff to any unexpected danger with¬ 
out giving her warning; that as the danger was pat¬ 
ent to everyone, and the plaintiff in fact knew of it, 
she had voluntarily taken upon herself to bear the 
risk, and, therefore, she failed to establish her cause 
of action. 

In Ten Bfoeck v. Deinhardt, 105 N. Y. S., 59, the 
plaintiff, two years of age, was sitting on the steps of 
the defendant’s tenement house, when a gust of wind 
slammed the front door shut with such violence as to 
shatter the iglass in it and cut the plaintiff. The 
negligence charged was the failure of the defendant 
to provide a latch or hook to fasten the door to the 
wall of the vestibule when open. No appliance of 
this nature had l>een provided by the defendant. The 
plaintiff’s mother was a tenant of one of the apart¬ 
ments in the house and there was no evidence that 
she had ever complained to the defendant about the 
lack of a hook on the door. On appeal from a judg¬ 
ment in favor of the plaintiff it was said: 

“It would be carrying the liability of a land¬ 
lord for negligence to an extreme that has no 
foundation, to uphold this judgment. If the door 
was dangerous without a hook, that was just as 
plain to everyone as to the landlord. It has re¬ 
mained until now for anyone to suggest that the 
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millions of front doors without hooks t|o hold 
them back when open are dangerous.” 

See also Hatman v. Boettigheimer, 128 N.; Y. S., 
22, and O’Neill v. Hayes, 145 N. Y. S., 926. | 

The type of construction employed in the instant 
case is in common use in the District of 
Columbia, and it is fair to assume that the con¬ 
struction of the stairway satisfied the i]equire- 
ments of the local building regulations arjd was 
approved by the municipal authorities. In almost 
every section of this city, indeed within one block of 
this Court, may be found stairways or stepjs over 
areawavs, protected in the same manner as the stair¬ 
way in the instant case. Can it reasonably be argued 
that it was the dutv of the defendant to so construct 

* i 

and maintain the stairwav as that an infant of tender 

* 

vears could not fall through or over the twb iron 
* . . . .1 
railings protecting either side of said stairway t 

Since there was no defect resulting from decay, wear 

or otherwise, lint the only danger, if any existed, 

grew out of the approved construction employed, it 

is believed that the declarations charge no actionable 

negligence against the defendant. ! 

The infant appellant was in the premises by jvirtue 
of the right of her parent as tenant. Can shy have 
any greater right to protection than her parent? 
The infant was brought into the premises by her 
parent, who had knowledge of the condition and con¬ 
struction of the stairway at the time of the lptting. 

In the case of Phelan v. Fitzpatrick, 188 Mass. 237, 
238, the daughter of the tenant was injured as the 
result of a fall from a platform on the third floor of a 
building owned by the defendant. In the course of 
the opinion the court said: 
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“ The' plaintiff stands in no better position 
than her parents would have if either one of them 
had been injured under like circumstances. She 
was in under their rights as tenants.” 

No attempt wjir.be made to analyze or distinguish 
the many cases cited ,m.:- the brief of the appellants. 
It may be said, however, that no case is cited in 
which the courts have gone to the extreme of holding 
that it* Is actionable negligence in a landlord to fail 
to provide more than two iron railings on either side 
of a stairway like that in the instant case. In prac¬ 
tically all of the cases relied upon it appeared that 
the injury was occasioned by lack of repair in those 
portions of the building used in common by the ten¬ 
ants. In other cases such as Metropolitan Railroad 
Company v. Falvey, 5 Appeals, D. C. 176. the injury 
occurred while the plaintiff was a passenger upon a 
common carrier for hire. It is believd that in such 
cases a much higher degree of care is required of 
the carrier than has ever been exacted of a landlord 
and more particularly if the defect complained of be 
open and obvious to the tenant at the time of letting. 
The cases mentioned in appellants’ brief dealing with 
the liability of municipalities growing out of the 
maintenance' of conditions in the highway attractive 
to children, wthout taking suitable precaution to pro¬ 
tect them against injury, are thought to be entirely 
inapplicable to the present situation. 

In conclusion it is respectfully submitted that the 
declarations charge no actionable negligence against 
the defendant and that the judgments of the lower 
court in sustaining the demurrers were right and 
should be affirmed. 

Joseph T. Sheriek, 
Attorney for Apj)ellee. 




